
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 05/14/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://cc-courts.zoom.us/j/91680244412?pwd=ZU1FQnM2Nk1KYVV6TENNZmEwaDR0Zz09 
 
If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 1.  TIME:  10.45 a.m.   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION FOR LIMITATION OF SCOPE OF JURY TRIAL 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 

If the following TR is contested, the hearing will be at 10.45 a.m. 

Defendants Jesse Wellen and Dublin Creek Enterprises, LTD’s motion for limitation of 

scope of the jury trial is granted in part and denied in part. 

Causes of action 1 and 2 (breach of contract) as to the compensation contract will be 

tried to the jury. Cause of action 1 and 2 as to the succession contract have already been 

decided in Jess’s favor.  

Cause of action 3 (breach of fiduciary duty) was decided in Jess’s favor during the bench 

trial and will not be tried to the jury.  

Cause of action 5 (retaliation) will be tried to the jury. 

Causes of action 6 and 7 (Labor Code claims) will be tried to the jury. 

mailto:dept07@contracosta.courts.ca.gov
https://cc-courts.zoom.us/j/91680244412?pwd=ZU1FQnM2Nk1KYVV6TENNZmEwaDR0Zz09
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Causes of action 8 and 9 (interference claims) will be tried to the jury. 

Causes of action 10, 11, 12 and 13 were decided in Jess’s favor during the bench trial 

and will not be tried to the jury.  

For completeness, the Court notes that cause of action 4 was dismissed at the summary 

adjudication phase.  

Motion 

The Court decided the equitable claims during a bench trial with the understanding that 

the remaining claims would be tried to a jury. Judge Treat found for Jess on the contract claims 

related to the succession contract and the fiduciary duty claim in his Final Statement of Decision 

after a bench trial.  

Now, Defendants request that the jury trial be limited in several ways based on Judge 

Treat’s ruling. Each side offered only a couple of documents in support or opposing this motion. 

The parties’ requests for judicial notice are denied as unnecessary. All the documents are 

already part of the Court’s file, but the Court appreciates being given copies of the documents 

the parties believed were important to this motion.  

Plaintiff also cited to the trial transcript, but did not provide copies of the relevant pages 

to the Court. The Court does not have a copy of the trial transcript from the bench trial and thus, 

was unable to review the relevant portions cited by Defendants. The lack of a trial transcript is 

not critical here. The key document this Court considered was Judge Treat’s Final Statement of 

Decision. It is this decision where Judge Treat made his ruling and explained in detail the basis 

for this ruling. The Court also relied heavily on the First Amended Complaint, which lays out 

Blake’s claims against the Defendants.  

The issue here is one of quasi-collateral estoppel.  “Just as the parties are bound by 

collateral estoppel where issues are litigated in a prior action, so, too, do issues decided by the 

court in the equitable phase of the trial become ‘conclusive on issues actually litigated between 

the parties.’ [Citation.]… [A] form of quasi-collateral estoppel occurred here; the prior disposition 

of the related claims by the court in equity estopped [Plaintiff] from relitigating the already 

determined issues in his claims at law.”  (Nwosu v. Uba (2004) 122 Cal.App.4th 1229, 1244; 

see also Hoopes v. Dolan (2008) 168 Cal.App.4th 146, 156.) The Court’s focus here is what 

issues were decided during the bench trial and how might they alter the remaining claims.  

Contract Claims (C/A 1 and 2) 

During the bench trial, the Court decided for Jess on the claims for breach of the 

succession / inheritance contract. The Court did not decide the contract claims related to the 

compensation contract. This is apparent from the pleadings and the Court’s prior rulings in this 
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case. In addition, Defendant’s post trial brief specifically noted that the compensation contract 

was an equitable claim. (See Defendant’s post trial brief p. 32.)  

Defendants generally agree that the compensation contract has not been decided, but 

ask that this issue be limited to the time period before Blake received a reduction in salary. 

Defendants argue that since the Court has decided that Jess had a good faith belief that Blake 

was not preforming his job satisfactorily that ruling can be used to show that Jess was right in 

reducing Blake’s compensation. Defendants are attempting to use the terms of one contract and 

impose them onto a second contract without a sufficient basis. During the bench trial, it was not 

determined what the terms of the compensation contract were and the Court’s decision that 

Jess believed that Blake was not preforming satisfactorily does not necessarily affect the 

compensation contract claims. 

As Judge Treat explained, Jess’s main problem with Blake’s performance was “even if 

Blake was performance reasonably well as an employee / executive, he was not acting like an 

owner.” (Final Statement of Decision 15:17-18.) It is clear that the bench trial did not decide 

whether Blake was performance acceptable as an employee, only whether it was acceptable to 

Jess as required by the succession contract. It is not clear whether the succession and 

compensation contracts had the same performance requirements Thus, it remains to be decided 

whether Blake’s reduction in salary was based on valid performance concerns related to the 

compensation contract.    

In addition, the compensation contract involves both Jess and the business (Dublin 

Creek Enterprises) and it would be helpful to know if there is any difference between the 

business and Jess or if the two are essentially the same.  

Retaliation (C/A 5) 

Defendants argue that the retaliation claim fails because the Court decided that Jess’s 

decision to terminate Blake was made in good faith.  

First, it is important to note that Judge Treat did not believe he was deciding the 

retaliation claim. In his Final Statement of Decision, Judge Treat stated “there remain 

unadjudicated claims in the case – such as Blake’s claims for unpaid or underpaid 

compensation, and his claim for retaliatory firing.” (Final Statement of Decision 19:15-16.) This 

alone strongly suggests that the retaliation claim remains to be tried. Certainly, Judge Treat did 

not believe he was deciding this issue. Defendants’ argue that the use of “potentially triable by 

jury” in the next paragraph means Judge Treat was not convinced the retaliatory claim needed 

to be tried to the jury. Judge Treat’s statement there appears to simply be summarizing the 

parties’ position and not Judge Treat’s own opinion.  

Still, even if Judge Treat did not believe his ruling affected the retaliation claim, the Court 

must now consider what was decided during the bench trial and how it might affect the 

retaliation claim. Defendants argue that Judge Treat decided during that bench trial that Jess did 
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not breach the succession contract by firing Blake and changing his will to leave to business to 

Blake’s siblings. Judge Treat’s decision focused on Jess’s decision not to leave the business to 

Blake, which was a decision that Judge Treat found was made in good faith. The problem for 

Defendants is that it is not clear that the Court decided the firing issue during the bench trial. 

Defendants argue – without a specific citation to the Final Statement of Decision – that the Court 

decided that Jess fired Blake for not performing satisfactorily. The Final Statement of Decision 

does not support this argument. The closest statement supporting this argument is when Judge 

Treat stated that late in the employment relationship, “Jess was rational in regarding [Blake’s 

attempt to get Jess to retire] as damaging the level of trust that was required for a small-

business owner to work closely with his second-in-command…” (Final Statement of Decision 

16:1-2.) But the statement does not go on to find that this was the reason Jess decided to fire 

Blake. In addition, an employer saying that an employee was fired because of a breach of trust 

based on the employee filing an employment lawsuit sounds an awful lot like retaliation. That is 

not to say it was necessarily retaliation, but there is a question here and unless Judge Treat has 

clearly decided the issue, it must be put to the jury to decide.  

The Court finds that Judge Treat decided that Jess’s decision not to leave to the 

business to Blake was made in good faith. But that Judge Treat did not decide whether Jess’s 

decision to terminate Blake’s employment was made in good faith. Therefore, the retaliation 

claim remains to be tried.  

Labor Code Claims (C/A 6 and 7) 

These claims were not affected by the bench trial and will be tried to the jury.  

Other Claims (C/A 3, 8, 9, 10, 11, 12 and 13)  

As to the remaining claims, Defendants argue that these claims are mooted by the 

bench trial. Plaintiff concedes that claims ten through thirteen were decided by the bench trial, 

but argues that claims three, eight and nine remain to be tried to the jury.  

In the Final Statement of Decision, Judge Treat explained that the fiduciary duty claim 

(cause of action three) is not based on Blake’s status as a minority owner of the business, but 

on the father-son relationship. (Final Statement of Decision 16:13-15.) Judge Treat went on to 

find that “Blake has not established that there is a freestanding fiduciary duty between an adult 

father and an adult son, at least as to matters such as the running of a family business.” (Id. at 

16:23-25.) The Court considered and rejected the entire fiduciary duty claim, finding that Blake 

had not shown there was a fiduciary relationship between the parties. 

 Although the fiduciary claim includes an allegation about reducing Blake’s compensation 

and thus might be related to the compensation contract. Blake has not shown that there is a 

fiduciary duty here. The Court has already rejected the argument that Jess owed Blake a 

fiduciary duty based on the family relationship, Blake’s status a minority owner in the business 

and based on the long-term partner-like relationship between the parties. (Final Statement of 
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Decision p. 16-17.) There is no other basis to find a fiduciary relationship here. Nor has Blake 

explained what the fiduciary duty is and how it exists based on the facts in this case. Thus, 

the fiduciary duty claim has been decided in Jess’s favor and will not be tried to the jury.  

Plaintiff argues that the eighth and ninth causes of action for interference with contract 

and economic relations were not litigated in the bench trial as to the compensation contract. 

Both interference claims are based on allegations that Blake had a contract (or likely future 

economic relationship) with the business and that Jess interfered with that relationship. It is not 

clear to the Court that these claims were entirely disposed of during the bench trial.  

In reply, Defendants argue that these claims fail because Jess was not an outsider to 

Blake’s dealings with the business. Economic interference claims are generally based on an 

outsider who has no legitimate social or economic interest in the contractual relationship 

causing some disruption to the relationship. (See, Applied Equipment Corp. v. Litton Saudi 

Arabia Ltd. (1994) 7 Cal.4th 503, 514.) Here, Jess is the owner of the business and Jess is the 

one who makes decisions for the business. It appears that Defendants have a good point.  But, 

this issue was not raised until the reply and Plaintiff has not been able to respond to it. 

Therefore, on this motion, the request not to try these claims to the jury is denied. The ruling is 

without prejudice to Defendants raising other arguments related to the merits of these claims in 

the future.   

The remaining causes of action are: ten (constructive trust), eleven (injunction), twelve 

(equitable lien) and thirteen (declaratory relief). These claims are equitable and were tired to the 

succession contract. Thus, these claims have been decided in Jess’s favor. 

 

  

 2.  TIME:  10.15 a.m.   CASE#: MSC19-00510 
CASE NAME: ALYAN VS. ISMAIL 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FOR LACK OF JURISDICTION 
FILED BY INGY HODHOD 
* TENTATIVE RULING: * 
 

If the following TR is contested, the hearing will be at 10.15 a.m. 

 
Before the Court are two motions to quash service, one filed by defendant Nancy Ismail 

and the other filed by defendant Ingy Hodhod. The motions are denied. Plaintiff has sufficiently 
established defendants’ minimum contacts to permit the Court to exercise personal jurisdiction. 

Background 

Plaintiff, a California resident, met Nancy Ismail via Facebook and believed them to 
share a common connection through their school in Egypt. (Declaration of Ashraf Alyan in 
Opposition to Motions to Quash, hereinafter “Alyan Decl.,” ¶2.) He claims she induced him to be 
a co-signer on college student loans being made to her daughters, Ingy Hodhod and Salma 
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Hodhod. (Alyan Decl., ¶3.) (For clarity, the parties will be referred to by their first names. No 
disrespect is intended.)  

Plaintiff had never met Ingy or Salma at the time the loans were made in 2011, but he 
was subjected to pressure and manipulation by Nancy. (Alyan Decl., ¶¶4-8.) Plaintiff contends 
he was promised he would never have to make any payments on the debts, and that Nancy 
would take care of the loans if her daughters failed to pay. (Alyan Decl., ¶9.) After defendants 
completely stopped paying in 2017, plaintiff made payments totaling over $17,000. (Alyan Decl., 
¶12.) When he tried to purchase a home, he found that his credit score was negatively affected 
by payments that had been made late, and his mortgage interest rate was higher as a result. 
(Alyan Decl., ¶13.) The transactions with plaintiff were not the first of their kind. Ahmad 
Abdulkader, another California resident Nancy contacted via Facebook, also co-signed student 
loans for Ingy and Salma at Nancy’s request.  

In his First Amended Complaint (“FAC”), filed April 27, 2020, plaintiff sets forth causes of 
action for breach of contract, promissory fraud, implied contractual indemnity, equitable 
indemnity, exoneration of surety, reimbursement of surety, and a cause of action entitled 
“common count.” In response, Salma answered on July 8, 2020 and Nancy and Ingy, both 
residents of New York, filed the present motions to quash on the grounds that they are not 
subject to personal jurisdiction in California.  

After multiple continuances of this hearing to allow plaintiff to conduct jurisdictional 
discovery, plaintiff filed his opposition papers, arguing Nancy and Ingy have the requisite 
minimum contacts with California to be subject to specific jurisdiction here. With his declaration, 
plaintiff provides documentation related to the loans he co-signed. His attorney also provides 
deposition excerpts from the defendants and third party, Ahmad Abdulkader. 

Analysis 

Where personal jurisdiction is challenged, “the plaintiff has the initial burden of 
demonstrating facts justifying the exercise of jurisdiction.” (Vons Companies, Inc. v. Seabest 
Foods, Inc. (1996) 14 Cal.4th 434, 449, citation omitted.) If the plaintiff meets this initial burden, 
then the defendant has the burden of demonstrating “that the exercise of jurisdiction would be 
unreasonable.” (Id., citing Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 476-477.) 

To show specific jurisdiction, plaintiff must show (1) the out-of-state defendant 
purposefully established contacts with the forum state, (2) that the cause of action “arises out of” 
or is “related to” defendant's contacts with the forum state; and (3) that the forum's exercise of 
personal jurisdiction in the particular case comports with “fair play and substantial justice.” 
(Burger King Corp., supra, 471 U.S. at pp. 477-478; Vons Companies., Inc., supra, 14 Cal.4th at 
p. 446.)  

If a plaintiff is a local resident, the forum state may have more of an interest in the 
matter, making it easier to justify such exercise of jurisdiction. (See Keeton v. Hustler Magazine, 
Inc. (1984) 465 U.S. 770, 780; Epic Communications, Inc. v. Richwave Tech., Inc. (2009) 179 
CalApp.4th 314, 336; Integral Development Corp. v. Weissenbach (2002) 99 Cal.App.4th 576, 
587 [commission of an intentional tort that is directed at a California resident may provide 
sufficient minimum contacts for personal jurisdiction].) This is especially true where, as here, 
the amount in controversy is relatively small and applying jurisdictional rules rigidly would 
immunize out of state residents for the consequences of their conduct aimed at California 
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residents. (West Corp. v. Superior Court (2004) 116 Cal.App.4th 1167, 1180, citing Burger King 
Corp. v. Rudzewicz, supra, 471 U.S. 462, 486.)   

Nancy’s Minimum Contacts 

In this case, Nancy, while living in California, reached out directly to at least two other 
California residents on behalf of her daughters. One of the daughters is currently a California 
resident. Nancy reported her own permanent address as being in California on the loan 
applications. (See Decl. of Plaintiff, Ex. 1.)  

Nancy allegedly made promises to the plaintiff and Abdulkader about never needing to 
pay any money on the loans, upon which they relied. She admits that she knew the relationships 
being established with them were long-term because the loans would take years to pay. (See 
Deposition transcript of Nancy Ismail, McElroy Decl., Ex. 2, at 183:16-184:1.) The individuals 
she contacted, who are both still California residents, have allegedly suffered, and continue to 
suffer, in this state through harm to their credit. (Deposition transcript of Ahmad Abdulkader, 
McElroy Decl., Ex. 5, 69:2-70:18)  

Collectively, these actions meet the threshold for minimum contacts and permit this 
Court to exercise jurisdiction over Nancy. 

Ingy’s Minimum Contacts 

Though each defendant's “contacts” with the forum state must typically be evaluated 
separately (Rush v. Savchuk (1980) 444 U.S. 320, 332), the acts of agents may be imputed to 
the nonresident principal for purposes of the minimum contact analysis. (Magnecomp Corp. v. 
Athene Co., Ltd. (1989) 209 Cal.App.3d 526, 536-537; Anglo Irish Bank Corp., PLC v. Sup.Ct. 
(2008) 165 Cal.App.4th 969, 983-984.) Here the actions of Nancy are imputed to Ingy through 
an agency relationship.  

While Ingy makes some attempt to argue she did not specifically authorize Nany’s 
communications with plaintiff, this generally contradicts what she stated at deposition, where 
she states she consented to everything her mother did on her behalf with respect to the loan, 
including asking plaintiff to be a co-signer. (Deposition transcript of Ingy Hodhod, McElroy Decl., 
Ex. 3, 16:14-20, 54:21-55:19.) The loan application, which bore Ingy’s digital signature, 
represented her permanent address was in California. (See Decl. of Plaintiff, Ex. 1.) Ingy 
appears to have known plaintiff was living in California at the time of the loan, and that they 
would be “connected for the foreseeable future there.” (See Deposition transcript of Ingy 
Hodhod, McElroy Decl., Ex. 3, at 51:22.)  

Ingy also consented to an arbitration provision grouping her and plaintiff together in 
referencing a “location that is reasonably convenient to [them both].” While not specifically 
referencing the state of California, this provision would at least put Ingy on notice that she 
should reasonably anticipate being haled into court in California. The fact that the clause relates 
to arbitration and not a lawsuit in state court is not material and Ingy makes no attempt to 
describe why this technicality matters. (See Epic Communications, Inc. v. Richwave 
Technology, Inc. (2009) 179 Cal.App.4th 314, 337 [addressing arbitration clause as sufficient for 
notice].) 

Plaintiff has established that Ingy has minimum contacts with the state of California. 
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Reasonableness 

Defendants do not demonstrate that jurisdiction would be unreasonable. Instead they 
argue that plaintiff fails to meet his burden. Plaintiff did meet his burden. 

In their declarations, Ingy and Nancy both admit to having resided in California as some 
point -- Ingy through 2007 and Nancy through 2015. (See Ingy and Nancy Decls. in Support of 
Motion, ¶5.) While they both reside outside California now, owning no property in the state, 
these facts do not preclude personal jurisdiction. Nancy and Ingy each make conclusory 
assertions they do not have “substantial” contacts with California, but they do not elaborate or 
suggest any alternative forum.  

The contacts described above directly led to plaintiff’s claims. The specific timing 
arguments defendants raise, regarding when the cause of action arose, as well as the 
challenges they raise regarding whether plaintiff can prove his claims, take an overly narrow 
approach to the analysis. Here, the Court need only conclude that a substantial nexus has been 
sufficiently established such that the exercise of personal jurisdiction comports with notions of 
fair play and substantial justice.  

Violations of CRC 1.201(a)(1) 

In plaintiff’s exhibits to his own declaration, as well as the exhibits to his counsel’s 
declaration, he has failed to redact social security numbers in violation of CRC 1.201(a)(1): 
"To protect personal privacy and other legitimate interests, parties and their attorneys must not 
include, or must redact where inclusion is necessary, the following identifiers from all pleadings 
and other papers filed in the court's public file, whether filed in paper or electronic form, unless 
otherwise provided by law or ordered by the court: (1) Social security numbers."  

Plaintiff's counsel is ordered to provide the court clerk in Department 7 with new 
declarations containing redacted exhibits on or before May 21, 2021.   

Once the court clerk receives the redacted documents, the clerk will replace the previous 
versions currently in the Court’s public file, and destroy the unredacted versions. The only 
permitted change is redaction of social security numbers in the exhibits. No other change may 
be made without further Court order. 

An order to show cause why sanctions should not be issued against the attorneys will be 
issued if the attorneys do not timely comply with this requirement. 
 

  

 3.  TIME:  10.15 a.m.   CASE#: MSC19-00510 
CASE NAME: ALYAN VS ISMAIL 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY NANCY ISMAIL 
* TENTATIVE RULING: * 
 
Please see Line 2. 
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 4.  TIME:  9:00   CASE#: MSC19-02389 
CASE NAME: LOCKHART VS. GENERAL MOTORS 
HEARING ON MOTION TO COMPEL DEPO. OF GENERAL MOTORS PMK 
FILED BY THABITI LOCKHART 
* TENTATIVE RULING: * 
 
This motion is subject to Local Rule 3.301, requiring such disputes to be filed through the Court 
facilitator program. Plaintiff is required to pursue this motion in that manner. The motion is 
dropped to enable to Plaintiff to seek the relief needed as required. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-00132 
CASE NAME: SALAS VS. MATIN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY (Attorney For) SHAHROKH MATIN 
* TENTATIVE RULING: * 
 
The defendant is ordered to appear by Zoom. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of SWA GROUP 
FILED BY ROEBBELEN CONTRACTING, INC. 
* TENTATIVE RULING: * 
 
 Cross-defendant Roebbelen’s demurrer is continued by the Court to June 11, 2021, 

at 9:00 a.m., in Department 07.  Cross-complainant SWA shall file supplemental opposition 

papers on or before May 27, 2021.  Roebbelen may file supplemental reply papers on or before 

June 3, 2021, but is not required to do so. 

 SWA’s counsel shall file a declaration with a ‘redlined’ copy of the Second Amended 

Cross-Complaint (“SAXC”) as an attached exhibit.  This redlined copy shall show all 

amendments to the First Amended Cross-Complaint in the following manner: deleted language 

shall be shown in ‘strike-through’ text, and added language shall be shown in shaded, bold, or 

underlined text.  SWA’s counsel shall be prepared to explain, at the continued hearing, how the 

highlighted amendments cure the pleading defects previously identified in Judge Treat’s ruling 

of December 4, 2020. 

 SWA shall file a companion memorandum of points and authorities addressing each of 

the following matters: 

 What material new allegations in the SAXC might justify a reconsideration of 
Judge Treat’s previous ruling.  By “new” allegations, the Court means allegations that 
cannot be found in the First Amended Cross-Complaint. 
 

 What new arguments in SWA’s current opposition memorandum, filed on May 3, 2021, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/14/21 

 
 

- 10 - 

might justify reconsideration.  By “new” arguments, the Court means arguments that 
were not made in SWA’s previous opposition memorandum. 
 

 What new legal authorities in SWA’s current opposition memorandum might justify 
reconsideration. 
 

 With regard the issue of SWA’s leave to amend, Judge Treat previously ruled as follows: 
 

The Court does not readily see how SWA could amend to state a viable 
indemnity or contribution claim against Roebbelen.  [Emphasis added.]  As this is 
a first demurrer, however, the Court will allow one more attempt to do so, if SWA 
chooses to try.  (Minute Order dated 12-4-20.) 
 

In light of this clear limitation on the permissible scope of amendment, why should the 

Court not strike SWA’s new First Cause of Action for negligence.  (See, Harris v. 

Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1022-23.) 

 SWA attempts to distinguish the Ratcliff decision by arguing that “Ratcliff is more a 
public policy decision in support of good faith settlement determinations than it is 
relevant for the Court’s analysis here.”  (Opposition, p. 6, lines 14-17.)  If the Court finds 
this argument unpersuasive, does SWA suggest any other basis for distinguishing 
Ratcliff?  Can SWA cite any published California appellate decision as legal authority 
that is directly contrary to Ratcliff?  The Court has already considered the federal Apex 
decision, and finds it unpersuasive.  (See Apex Directional Drilling, LLC v. SHN 
Consulting Eng'rs & Geologists, Inc. (N.D.Cal. 2015) 119 F.Supp.3d 1117, 1123-26.) 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00902 
CASE NAME: PORTOLA HOMES  VS.  1740 CLUB HOUSE ROAD 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY (Attorney For) PORTOLA HOMES, A CALIFORNIA CORPORATION 
* TENTATIVE RULING: * 
 
Unopposed motion granted on condition that counsel inform the Plaintiff that there is a CMC 
scheduled for 6/29/21 at 8.30 a.m. 
 
Failing to have new counsel appear on that 6/29/21 date may result in the action being 
dismissed. 
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 8.  TIME:  9:00   CASE#: MSC20-01420 
CASE NAME: GATES VS. MATIN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY (Attorney For) SHAHROKH MATIN 
* TENTATIVE RULING: * 
 
The defendant is ordered to appear by Zoom. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-01610 
CASE NAME: CERVANTES VS. FIRST STUDENT 
HEARING ON MOTION FOR ORDER DIRECTING SERIVCE OF SUMMIONS 
FILED BY VERONICA LOPEZ CERVANTES 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

10.  TIME:  9:30 a.m.   CASE#: MSC20-01742 
CASE NAME: DIER VS. ARMBRUSTER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY AIRBNB, INC. 
* TENTATIVE RULING: * 
 

If the following TR is contested, the hearing will be at 9.30 a.m. 

In compliance with this Court’s judicial ethical obligations, disclosure is made that this Court 
uses AIRBNB on occasion, which does not affect the Court’s ability to preside in the case. 
 
Before the Court is Defendant Airbnb, Inc. (“Defendant” or “Airbnb”)’s Demurrer. The Demurrer 

relates to Plaintiff Paul Dier, Megan Lowe, and Nguyen (collectively, “Plaintiffs”)’s complaint for 

(1) assault, (2) battery, and (3) negligence. Only negligence is pled against Defendant Airbnb.  

Defendant Airbnb demurs to Plaintiffs’ negligence cause of action pursuant to Code of Civil 

Procedure (“CCP”) § 430.10(e) on the grounds that Plaintiffs have failed to allege Airbnb owed 

them a duty. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed Request for Judicial Notice is granted. Evid. Code §§ 452, 453. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
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“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 
242, 247.) 

Factual Background 

Plaintiffs allege that Defendant Armbruster rented a residence near them, 2013 Marina Lake Dr., 
Richmond CA, from Defendant Kent James Farney. (Complaint at ¶ 16.) Defendant Farney 
rented out his residence through Defendant Airbnb’s service. (Id.) Plaintiffs allege that this rental 
was in violation of the local Homeowners Associations rules. (Id. at ¶ 16.) 

Plaintiffs allege that on December 30, 2018 they were awoken by screams for help outside of 
their apartment. (Complaint at ¶ 12.) Plaintiff Dier and Plaintiff Lowe saw Defendant Armbruster 
assaulting two individuals with a fire extinguisher. (Id. at ¶ 13.) Plaintiffs allege on information 
and belief that Defendant Armbruster was under the influence after attending a nearby event. 
(Id. at ¶ 14.)  

Plaintiff Lowe yelled to Armbruster’s two assault victims to come into the apartment for shelter 
and they entered the house. (Complaint at ¶ 18.) Defendant Armbruster then forced his way into 
the apartment, spraying Plaintiffs in the face with the fire extinguisher and assaulting Plaintiffs. 
(Id. at ¶¶ 19, 20.) He was ultimately stopped by the Police when they arrived on scene. 
(Id. at ¶ 21.) 

Analysis 

Defendant demurs to Plaintiffs’ negligence cause of action on the grounds that it does not owe a 
duty to Plaintiffs: that it is not bound by the HOA rules, that breach of the HOA rules do not give 
rise to a tort claim against Airbnb, and that a lack of foreseeability precludes a finding of duty. 
In opposition, Plaintiffs argue that “Defendant, in filing a general demurrer pursuant to CCP 
§ 430.10(e), admits as a matter of law to the facts contained in the complaint, including that 
Airbnb had a duty to Plaintiffs to obey and enforce all relevant Covenants, Conditions, and 
Restrictions related to Plaintiffs’ HOA and not create a harm to others through the use of its 
services.” (Opp. at 4:3-6.) This is not a correct statement of the law. Whether Airbnb has a duty 
to the Plaintiffs “is a question of law to be resolved by the court.” (Artiglio v. Corning Inc. (1998) 
18 Cal.4th 604, 614 [quoting Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397].) 

Because Plaintiffs’ entire argument is premised on their erroneous conclusion that the demurrer 
standard entitles them to the legal conclusion that Airbnb had a duty to Plaintiffs, they fail to 
engage with any of the case law proffered by Defendant. Plaintiffs’ allegation that “Defendant 
Kent James Farney and Defendant Airbnb, Inc. owed a duty to neighbors and other residents, 
including Plaintiffs, to follow Home owners association rules” is a legal conclusion that is not 
supported by any factual allegations. The Complaint does not allege that Defendant Airbnb was 
a party to the HOA rules and the referenced CC&Rs on their face are enforceable “by any of the 
Owners of an interest in the real property [in Marina Bay], against any other Owner or Owners 
therof[.]” (RJN Ex. 2 at p.2.) Airbnb is not an owner or resident of the community; in fact, the 
Complaint alleges that Defendant Kent James Farney is the resident. (Complaint at ¶ 16.)  
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The Court notes that as a general matter, there is no duty to act to protect others from the 

conduct of third parties. (Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 

435; see also Paz v. State of California (2000) 22 Cal.4th 550, 558; Williams v. State of 

California (1983) 34 Cal.3d 18, 23.) Courts have recognized exceptions to this rule, such as the 

“special relationship” doctrine. The test for determining the duty to third parties is set forth in 

Biakanja v. Irving (1958) 49 Cal.2d 647 (Biakanja). Courts examine the Biakanja factors to 

determine whether to impose on defendant “an exceptional duty to third parties.” (Centinela 

Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1 Cal.5th at 

994, 1013.) 

Because of the lack of meaningful analysis of case law in Plaintiffs’ opposition to Defendant’s 

Demurrer, the Court need not reach the Biakanja factors. Plaintiffs have failed to allege that 

Airbnb, who operates a rental property listing service, owes a duty to the Plaintiffs, three 

persons staying in an apartment in the same complex where a residence had been rented 

through Airbnb’s service. 

The Demurrer is sustained, with leave to amend. 
 

  

11.  TIME:  9:45 a.m.   CASE#: MSC20-01760 
CASE NAME: BYERS VS. USAA GENERAL INDEMNIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY USAA GENERAL INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 

If the following TR is contested, the hearing will be at 9.45 a.m. 

Defendant USAA’s demurrer to the Third Cause of Action is sustained, with leave 

to amend.  Plaintiffs shall file and serve any amended complaint on or before June 30, 2021. 

 
Background 
 
This is an insurance bad faith action.  The only cause of action at issue on this demurrer 

is the third, for negligence.  In this cause of action, plaintiffs seek to hold USAA liable for the 
acts of a contractor it hired to repair hardwood flooring in their home.  Plaintiffs claim the repair 
work was defective.  Plaintiffs apparently fear that the contractor, Masters Distribution, Inc. 
(“MDI”), will be unable to pay a judgment if it is found liable.  MDI is not represented in this 
action, and plaintiffs have taken its default.  
 

The court sustained a previous demurer to this cause of action, reasoning that plaintiffs 
could not state a cause of action for negligence against USAA based on MDI’s negligence 
because, under the insurance contract, USAA’s duty was to pay for a repair not to make one.  
Further, the complaint failed to allege sufficient facts to show that MDI was USAA’s agent rather 
than an independent contractor.  The court also ruled that the complaint alleged no facts to 
invoke any exception to the rule that a hirer is ordinarily not liable for the torts of an independent 
contractor it hires to do work.  Finally, it ruled that an insurer is not liable for negligence in its 
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claims handling, and that even if USAA could be liable for physical damage caused by a claims 
adjuster, the complaint did not allege MDI was a claims adjuster. 

 
The court now evaluates plaintiffs’ attempt to amend to plead around those issues.  

The sole pertinent amendments appear to be in paragraphs 39 and 41.  The court sets forth 
those paragraphs in full, italicizing the language that is new. 

 
USAA owed a legal duty of care because of the existence of a 
relationship between USAA and [plaintiffs] that imposed a duty on 
the part of USAA to protect its insured from harm.  In contracting 
directly with MDI to perform the flooring repairs, USAA reserved 
control over the work of MDI, including but not limited to ensuring 
that the terms of the agreement reached between USA and MDI 
protected the interests of USAA’s insured, and that the hardwood 
flooring replacement was performed in a [good and workmanlike 
manner].  (¶ 39.)   

 
USAA breached its duty of care to [plaintiffs] by negligently failing 
to exercise control over the work of MDI, by failing to obtain a 
warranty from MDI for the work it performed for USAA for the 
ultimate benefit of [plaintiffs] and by failing to ensure that the 
installation of the hardwood flooring at [plaintiffs’] home by MDI 
met accepted trade standards for good and workmanlike 
construction.  (¶ 41.)   

 
As stated in the court’s ruling on the original demurrer, “The general rule is that the hirer 

of an independent contractor is not vicariously liable for the contractor’s negligence.  (Garcia v. 
W&W Community Development, Inc. (2010) 186 Cal.App.4th 1038, 1049.) [(foster care agency 
not vicariously liable for negligence of foster parent, an independent contractor].”  Further, 
“Case law makes clear the ordinary rule in a case like this is that the insurer is liable for breach 
of contract or tortious breach of the covenant of good faith and fair dealing only, not for 
negligence in its claims handling.  (See Sanchez v. Lindsey Morden Claims Services, Inc. 
(1999) 72 Cal.App.4th 249, 254-255.)” 

 
Two of the most significant exceptions to the general rule of nonliablity for the acts of 

an independent contractor are if the hirer has a nondelegable duty or the case involves 
intrinsically dangerous work.  (See Snyder v. Southern California Edison Co. (1955) 44 Cal.2d 
793, 799-801.)  These and other exceptions to the rule of nonliability apply when there is a risk 
of physical harm.  (See Rest.2d of Torts, sections 410, 411, 413, 414.)   
 

Rather than plead or argue explicitly that either of these exceptions applies, plaintiffs rely 
instead on language from cases decided in the mid-1900’s, which talk in generalities about how 
the exceptions have continually expanded and threaten to swallow the rule. 

 
That trend arguably ended, however, with the California Supreme Court’s decision in 

Privette v. Superior Court (1993) 5 Cal.4th 689, 696, 702, which severely limited the applicability 
of the peculiar risk doctrine in cases of physical injury to an independent contractor’s 
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employees.  Other cases following Privette and again addressing cases of physical harm to 
employees of independent contractors severely limited other exceptions listed in the 
Restatement to the general rule of nonliability in that setting.  More importantly, plaintiffs fail to 
cite any exceptions to the general rule of nonliability where the injury is only economic harm or 
property damage and fail to cite any case holding an insurance company liable for the 
negligence of a contractor it hires to repair covered property damage.   

 
Plaintiffs cite a case from the liability insurance context which states that an insurer 

“is not vicariously liable for the negligence of trial counsel appointed to represent the insured 
(provided, of course, the attorney is not controlled by the insurer).”  Travelers Ins. Co. v. Lesher 
(1986)187 Cal.App.3d 169, 191.)  The court agrees with the statement of the general rule – that 
the insurer has no vicarious liability for the attorneys it hires.  That statement favors USAA here.  
As to the Traveler’s parenthetical comment, the question is whether the FAC alleges the type of 
control that would create an exception to the general rule.   

 
The case that plaintiffs cite on that question is Kramer v. Cedu Found., Inc. (1979) 93 

Cal.App.3d 1.  There, an owner of property hired a general contractor to supervise the 
construction of a training center and was later sued by an employee of a subcontractor who fell 
from a ladder scaffold during the construction.  The court held there was sufficient evidence to 
support a finding that the owner had been concurrently negligent.  The court said,  
 

The relationship between [the owner] Cedu and Rehm was not 
that of an owner and general contractor. Rehm was to provide 
supervision and advice but Cedu retained control over the work. 
Cedu executed all contracts, obtained materials, and had the 
power to discharge anyone working on the project, including 
Rehm. Although the evidence was conflicting, Rehm denied that 
he was in charge of safety on the project and testified that Cedu 
had not designated anyone to serve in that capacity. The evidence 
was uncontradicted that Rehm was not expected to be on the 
premises during two days of each week, that he had never been 
on the premises on Saturday, and that when Rehm was away one 
of Cedu's employees was to supervise construction activities. 

 
An employer of an independent contractor who has reserved 
control over any part of the work may be liable for negligent failure 
to exercise such control or supervision.  (Kramer, supra, 93 
Cal.App.3d at 12.  (Emphasis added.)) 

 
 There are two problems with plaintiffs’ reliance on Kramer.  First, Kramer involves a case 
of physical injury not economic injury or property damage.  Second, because Kramer involves 
injury to the employee of a contractor subject to the worker’s compensation system, it has been 
overtaken by Privette and its progeny, which state that the imposition of tort liability on a hirer 
in that setting depends on whether the hirer exercised the control that was retained in a manner 
that affirmatively contributed to the injury of the contractor's employee.  (Hooker v. Department 
of Transportation (2002) 27 Cal.4th 198, 202, 210.)   
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Indeed, the case that Kramer relied on for the principle that an employer of an 
independent contractor who has reserved control over any part of the work may be liable for 
negligent failure to exercise such control or supervision, Holman v. State of California (1975) 
53 Cal.App.3d 317, 335, was expressly overruled by a case following Privette, Camargo v. 
Tjaarda Dairy (2001) 25 Cal.4th 1235, 1245.   

 
Therefore, the facts of retained control in Holman and Kramer are no longer sufficient 

when the case involves physical injury to the employee of an independent contractor.  And they 
do not provide a standard of any sort for a case of mere economic injury or property damage.  
(In Holman the facts that would not be sufficient today were that the hirer’s chief resident 
engineer would decide all questions as to the acceptability of the work performed and the 
acceptability of the manner of performance of the work; that he was authorized to give orders 
and directions to the contractor's foreman in the absence of the contractor; that he had authority 
to order the contractor to remove or discontinue the use of "unsuitable" equipment; that he could 
order incompetent employees to be discharged; and that he had the right to order unsafe 
equipment removed from the job.) 
 
 In addition to Kramer, plaintiffs cite section 414 of the Restatement Second of Torts.  
But they fail to cite it completely.  It does not flatly state that one who retains control of any part 
of the work is subject to liability, but rather that he is “subject to liability for physical harm.”  
Plaintiffs cite no standard for how much control a hirer must contractually retain or exercise 
outside of the setting of a physical injury to the employee of an independent contractor. 
 
 The only other case plaintiffs cite on this point is Golden v. Conway (1976) 55 
Cal.App.3d 948, 956, but that case did not impose liability based on contractually retained 
control or the exercise of contractually retained control.  Golden involved property damage 
caused by a fire at commercial premises.  The landlord and the tenant sued each other for the 
damage to their respective property.  The landlord claimed the tenant left combustible material 
near a wall heater.  The tenant claimed the landlord was directly liable for hiring an incompetent 
installation contractor or vicariously liable because the landlord had a nondelegable duty.  The 
court held that the tenant was entitled to have the jury determine whether the heater was 
negligently installed.  If it was, the landlord would be vicariously liable, apparently based on a 
nondelegable duty.    (See Golden, supra, 55 Cal.App.3d at 959.)   
 
 Thus, plaintiffs have provided the court with no legal authority by which to evaluate the 
new allegations that allegedly support imposing liability on the hirer of an independent contractor 
who causes economic harm or property damage to a third party.  Whatever the proper standard, 
it should be at least as strict as that required for physical harm, which deserves greater 
protection than property damage or mere economic harm.  In evaluating the new allegations, 
the court will bear in mind both a retained control and a negligent exercise of retained control 
standard.  It will further bear in mind that if the FAC adequately alleges MDI was USAA’s agent 
and not merely an independent contractor, different standards may apply. 
 

The FAC now alleges in the italicized language that USAA owed a duty to plaintiff for 
MDI’s work “because of a relationship,” but it fails to state what type of relationship that was or 
whether it was between USAA and plaintiffs or USAA and MDI.  Therefore, this new language 
fails to plead sufficient facts from which the court can conclude that the alleged duty exists. 
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The FAC also alleges that in directly hiring MDI, USAA reserved control over MDI’s work.  

The court is not persuaded this allegation adds anything meaningful either.    The mere fact that 
someone has hired a contractor does not mean he has reserved or retained control over how 
that contractor performs his work.  It normally means he has not.  That is the point of hiring a 
contractor and is consistent with the general rule of nonliability for the contractor’s actions.  
Further, as noted, the mere contractual reservation of a right of control may be insufficient.  
The exercise of such rights may be required.  The FAC neither states what rights USAA had to 
control how MDI installed the hardwood flooring or that USAA exercised any such rights. 

 
The FAC also alleges that USAA had some type of duty to ensure that its contract with 

MDI protected plaintiffs’ interests, presumably by including some type of warranty.  However, 
plaintiffs cite no legal authority imposing such a duty on an insurance company that directly 
contracts with a contractor to perform repairs at an insured’s home.  The type of protection 
plaintiffs would obtain if such a duty existed would be economic protection, when they go to 
great lengths in their Opposition to argue they are not just seeking economic protection, but 
rather protection against the physical damage that occurred when USAA and/or MDI inspected 
MDI’s prior work and cut holes in the flooring. (Opp. at 2:22; 3:13; 8:6.)   

 
Plaintiffs already have economic protection against MDI in the form of a claim for 

negligence over MDI’s defective work.  The problem does not seem to be that MDI is denying 
negligence, whereas it would be unable to deny breach of warranty.  Plaintiffs have already 
obtained a default against MDI.  Apparently, the problem is whether plaintiffs could collect a 
judgment against MDI.  

 
Because plaintiffs have failed to define a governing legal standard for holding an 

insurance company that contracts with an independent contractor liable for that contractor’s 
negligent repair of an insured’s property damage or to allege significant retained contractual 
control, or the exercise of retained control, over the repair work, the FAC states a valid cause of 
action for negligence only if it adequately alleges that MDI was USAA’s agent for purposes of 
making the repair or adjusting the loss.  The first is barred by the court’s prior ruling that USAA’s 
obligation was to pay for a repair, not to make one.  The second is barred by the principle that 
an insurance company is ordinarily liable only for breach of contract or bad faith, not for 
negligent claims adjusting. 
 

If an insurance company sent a claims adjuster to inspect a property loss and the 
adjuster negligently caused further physical damage to the property while he was there, it 
seems likely that a cause of action for negligence could be stated against the insurance 
company for that specific property damage; and the same would likely be true, if USAA asked 
MDI to do such an inspection and MDI negligently damaged the property in new ways during 
that inspection.  Plaintiffs argue such a theory, but they have not alleged it.  They allege that 
large holes were cut into the hardwood flooring as part of multiple flooring investigations.  (¶ 21.)  
They allege that USAA did not restore the flooring to its pre-loss condition.  (¶ 21.)  They do not 
allege that MDI cut the holes, or that the holes that were cut were not restored to the condition 
after MDI’s original repair.  On these allegations, the court does not consider those holes to 
constitute property damage that USAA can be held liable for even if MDI made them in its role 
as USAA’s claims adjusting agent.  Failure of or damage to the repair itself, rather than damage 
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caused to surrounding property by a negligent repair, would ordinarily not be considered 
property damage.  Further, plaintiffs apparently do not want those holes repaired, they want the 
floor restored to its pre-loss (not its post-loss, pre-holes) condition. 

 
It may also be possible to allege a cause of action against an insurer for the acts of an 

independent contractor if in fact the insurer exercises and possibly even if it only contractually 
retains significant control over how the contractor performs the work, but plaintiffs have not 
alleged that either.  There may be other theories of direct or vicarious liability related to the 
hiring of a contractor, as well, particularly if the insured is deprived of the right to hire a 
contractor of his choice under the contract.  The FAC does not allege that plaintiffs were 
deprived of that right. 

 
Plaintiffs suggest they want a further chance to amend based on documents in the 

claims file that they have recently received. 
 
The court suggests that they review those documents carefully and consider whether 

there is really any need to try to hold USAA liable for MDI’s work when MDI is in default and will 
likely suffer a judgment ordering it to pay for the damages it caused.  If plaintiffs conclude there 
is, they should allege the very best facts they can in one final amendment, so the court can then 
rule definitively either that a demurrer must be sustained without leave to amend or the matter 
will have to proceed to summary judgment before USAA can attack this claim again. 

 
If plaintiffs do amend again, the court requests that they file a declaration attaching 

a redlined copy of any Second Amended complaint showing exactly how they have changed 
their pleading.  
 

  

12.  TIME:  9:45 a.m.   CASE#: MSC20-02422 
CASE NAME: AFNANI VS. VOYAJOY INC. 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY VOYAJOY, INC., DIANA THAI 
* TENTATIVE RULING: * 
 

If the following TR is contested, the hearing will be at 9.45 a.m. 

Before the Court is a motion to set aside the defaults and default judgment entered against 

defendants Voyajoy, Inc. and Diane Thai. For the reasons set forth, the motion is granted. 

The defaults entered against defendants Voyajoy, Inc. and Diane Thai and the default judgment 

shall be vacated. Defendants shall file and serve their answer to the first amended complaint by 

May 24, 2021. 

Factual Background 

Plaintiff filed his complaint commencing this action in November 2020, and filed a first amended 

complaint ("FAC") on December 23, 2020. The FAC alleges eight causes of action against 

Voyajoy, Inc. ("Voyajoy") and Diane Thai, an officer of the corporation and its registered agent 
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according to the pleadings, arising out of his engagement of the company to act as a property 

management agent for several rental properties.  

The summons and complaint for both defendants were subserved on January 10, 2021 by 

delivery of the papers to an unnamed adult at Ms. Thai's residence, which is also the principal 

place of business of the corporation. The requests for entry of default show they were served by 

mail by plaintiff's counsel on the two defendants on February 23, 2021. 

Defaults were entered by the clerk against both defendants on March 5, 2021, and a default 

judgment was entered by the clerk against the defendants on March 11, 2021. Defendants filed 

their motion to set aside the defaults and default judgments on March 17, 2021. 

Standards Governing Motions to Set Aside Default and Default Judgment 

Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to achieve 

the objective of determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256.) Section 473(b) includes both a mandatory and a discretionary 

provision. The discretionary provision states in pertinent part, "The court may, upon any terms 

as may be just, relieve a party or his or her legal representative from a judgment, dismissal, 

order, or other proceeding taken against him or her through his or her mistake, inadvertence, 

surprise, or excusable neglect." (Code Civ. Proc. § 473(b).) 

The statute requires that (1) a copy of the answer or other pleading proposed to be filed 

accompany the motion; (2) the motion be made within no more than six months after entry of the 

default, judgment, order or "proceeding" from which relief is sought; and (3) the motion be 

supported by a declaration showing the default or default judgment was entered as a result of 

the party's mistake, inadvertence, surprise, or excusable neglect. (Code Civ. Proc. § 473(b); 

Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 215, 224-225.) The Clerk's 

entry of default is considered a proceeding and is the date from which the six-month deadline is 

measured. (Garcia v. Gallo (1959) 176 Cal.App.2d 658, 669 ["courts have interpreted the clerk's 

entry of default as a "proceeding" taken against the party, which marks the beginning of the 

period, even though the judgment on the default is not entered until later."].) (See also Weiss v. 

Blumencranc (1976) 61 Cal.App.3d 536, 541 [same].) 

A party seeking relief under the discretionary provision must show it acted diligently in seeking 

relief from the dismissal and that the mistake or neglect was excusable, a phrase the courts 

have interpreted to mean one that any reasonably prudent person might have made under the 

same or similar circumstances. (Zamora v. Clayborn Contracting Group, Inc., supra, 28 Cal.4th 

at 258; Austin v. Los Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 929 ["Within the 

context of section 473(b) neglect is excusable if a reasonably prudent person under similar 

circumstances might have made the same error."]. Further, "[u]nless inexcusable neglect is 

clear, the policy favoring trial on the merits prevails. [Citation omitted; emphasis added.]" (Elston 

v. City of Turlock (1985) 38 Cal.3d 227, 235 [superseded by statute on other grounds].)  

Section 473 is often applied liberally where the party in default 

moves promptly to seek relief, and the party opposing the motion 

will not suffer prejudice if relief is granted. [Citation omitted.] In 
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such situations "very slight evidence will be required to justify 

a court in setting aside the default." [Citations omitted; 

emphasis added.]  

(Id. at 233.) (See also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 ["[w]hen the 

moving party promptly seeks relief [under section 473(b)] and there is no prejudice to the 

opposing party, very slight evidence is required to justify relief"]; Rogalski v. Nabers Cadillac 

(1992) 11 Cal.App.4th 816, 821 [same, reversing order refusing to set aside default and default 

judgment and citing prompt filing of motion for relief and lack of prejudice to plaintiff, despite 

plaintiff having to oppose the motion to set aside the default and delay].)  

A motion to set aside a dismissal under § 473(b) is committed to the sound discretion of the 

Court, and any doubts in applying the statute are to be resolved in favor of the party seeking 

relief. (Austin v. Los Angeles Unified School District, supra, 244 Cal.App.4th at 929.) 

Analysis 

Defendants' motion was timely filed within 12 days after their default was entered, and within six 

days after entry of the default judgment. Defendants are now represented by counsel. The 

motion includes a copy of their proposed answer to the FAC as required by Code of Civil 

Procedure § 473(b).  

Plaintiff contends the defendants have not shown "excusable" neglect. He points to the proofs of 

service of the summons and complaint showing valid subservice of both defendants, and 

contends the fact that the corporation may have "confused" this lawsuit with a small claims 

action in which Voyajoy is a defendant is not excusable neglect or a mistake warranting vacating 

the defaults and default judgment. He argues Ms. Thai has shown no excuse at all for not 

responding.  

Ms. Thai, however, declares she was not personally served with the complaint and "first learned 

of the lawsuit in late February." (Thai Decl. p. 1, l. 7.) The subservice of the summons and 

complaint on an unidentified person at her residence and the timing of mail service of the 

requests for entry of default are consistent with her statement under penalty of perjury that she 

first learned of the lawsuit in late February. As to Voyajoy, even a prudent person reading legal 

papers may mistakenly misread those papers. This "slight" evidence of mistake or excusable 

neglect is sufficient under the circumstances. 

Plaintiff's declarations opposing the motion address events that preceded and precipitated the 

lawsuit. The declarations reiterate facts alleged in the FAC regarding defendants' misconduct on 

which Plaintiff's claims are based. The declarations do not demonstrate prejudice to Plaintiff if 

the defaults and default judgment are vacated. 

Based on the record as a whole, including Ms. Thai's declaration, the defendants' diligence in 

seeking to set aside the defaults and default judgment, defendants' readiness to defend on the 

merits, the lack of evidence of prejudice to Plaintiff, and in light of the liberal policy of granting 
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relief under Code of Civil Procedure § 473(b), and the Court's obligation to resolve all doubts in 

favor of granting relief, the Court in its discretion will grant the motion.  

Plaintiff has requested an award of attorneys' fees and costs for opposing the motion. The Court 

declines the request. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00221 
CASE NAME: MARLENE GEORGE VS. JEAN McKENZIE 
HEARING ON MOTION FOR PREFERENCE & TRIAL SETTING 
FILED BY MARLENE GEORGE 
* TENTATIVE RULING: * 
 
Appearance required by Zoom. The Court will also be conducting a case management 
conference. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00398 
CASE NAME: STATE FARM VS. SHAIKH 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE CO. 
* TENTATIVE RULING: * 
 
Vacated.  Notice of Withdrawal of Motion to Compel filed 5/10/21. 
 

  

15.  TIME:  9:00   CASE#: MSN20-1649 
CASE NAME: PG&E  VS.  SAN RAMON 
SPECIALLY SET HEARING ON: PG&E'S APPEAL FROM ADMINISTRATIVE HEARING 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to June 11, 2021, at 9:00 a.m., in Department 07.  

The parties shall file supplemental papers on or before May 28, 2021.  The parties shall address 

the following matters: 

 Burden of Complying.  PG&E makes the following factual assertions 

(emphasis added): 

 “If ‘deployment’ of a SIPT crew within the District’s boundaries encompasses 
the physical presence of a SIPT crew irrespective of whether SIPT-specific 
expertise in fire and life safety is called for, then PG&E will be hamstrung 
in utilizing its SIPT personnel for non-SIPT-specific tasks — such as data 
collection, labor support, and vegetation management.”  (Opening Memorandum, 
p. 5, lines 23-27.) 
 

 “Rectifying this error in reasoning is of paramount importance to … 
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PG&E’s operations.”  (P. 6, lines 1-3.) 
 

 “A context-dependent construction of “deployment” requiring advance notice 
is necessary to avoid absurd results …  ‘would be productive of absurd 
consequences’ … ‘would lead to absurd consequences.’” 
(Opening Memorandum, p. 13:19–14:4.) 

 “The Decision of Fire Marshal Isaacs … has an enormous detrimental impact on 
PG&E’s operations and is unsupportable as a matter of … the facts on the 
ground.”  (Opening Memorandum, p. 15:10-13.) 

 
PG&E shall provide the Court with citations to the record supporting these factual assertions.  

It is not intuitively obvious that providing the District with the simple courtesy of an email or 

a phone call, notifying the District of a “SIPT” training exercise, would be absurdly onerous.  

PG&E’s facts may be “on the ground,” but they do not appear to be in the record. 

PG&E’s Wildfire Safety Plan(s).  PG&E quotes its “Amended 2019 Wildfire Safety 

Plan.”  (Opening Memorandum, p. 11, fn. 2.)  But PG&E has not properly authenticated a copy 

of the 2019 plan by means of a competent declaration, has not requested judicial notice of the 

plan, and has not set forth a legal analysis demonstrating that judicial notice is appropriate. 

PG&E also quotes its “updated 2020 Wildfire Safety Plan.”  (Opening Memorandum, 

p. 13, lines 11-17.)  But again, PG&E has not provided an authenticated copy of the 2020 plan 

to the Court.  The Court declines PG&E’s invitation to task its research staff with going on the 

internet, finding the plan, printing it out, and highlighting pertinent provisions.  (P. 13, fn. 3 

[“PG&E’s updated 2020 Wildfire Safety Plan is available at https:// …”) 

Finally, PG&E relies on both the 2019 plan and the 2020 plan, without confirming that 

a copy of either version of the plan was submitted to the hearing officer, and without explaining 

which plan should be considered the operative document in this Superior Court proceeding. 

Costs.  The District has not yet persuaded the Court that the hearing officer properly 

awarded the District costs it did not incur, to compensate the District for preparatory activities 

it did not conduct, arising from a notice it did not receive. 

 Comment.  If the Court’s preliminary assessment is correct, at the continued hearing 
the Court will uphold the $ 500 fine, but not the $ 1,076.74 in costs.  The parties may wish 
to consider whether it genuinely makes sense to pursue this litigation further.  It would seem to 
the Court that, in the interest of inter-agency comity, the parties might wish to agree on a 
mutually satisfactory compromise interpretation of the subject ordinance. 
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16.  TIME:  9:00   CASE#: MSN21-0559 
CASE NAME: RECLAMATION DISTRICT VS. CALIFORNIA 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Hearing dropped at the stipulated request of Counsel. A Status Conference is set on 9/16/21 at 
8:30 a.m. in Dept. 07 to reset this matter. 
 

  

17.  TIME:  9:00   CASE#: MSN21-0560 
CASE NAME: CENTRAL DELTA WATER AGENCY VS. CALIFORNIA 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Hearing dropped at the stipulated request of Counsel. A Status Conference is set on 9/16/21 at 
8:30 a.m. in Dept. 07 to reset this matter. 
 

  

18.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
CMC is continued to 6/2/21 at 8.30 a.m. The Court expects to set a trial date in July. 
 

  

19.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS. WILLIAMS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The case management conference ("CMC") is continued to 05/17/21 at 8.30 a.m. by CourtCall. 
 
Standing/Survivor Issues 

Plaintiffs should be prepared to discuss the status of Moses Jones' property, the successor in 
interest status of the Plaintiffs, and the Code of Civil Procedure § 377.32 declaration(s) required 
in light of the causes of action alleged in the SAC on behalf of Moses Jones based on the 
"survivor" statutes, Code of Civil Procedure §§ 377.10 et seq.: 

1. Declaration under Code of Civil Procedure § 377.32 
 

Though the Court has continued the hearing on the demurrer to the SAC by Mr. Williams, the 
Court has reviewed Plaintiffs' Second Amended Complaint ("SAC") which asserts 15 separate 
causes of action. Plaintiffs allege in paragraph 25 of the SAC that "Plaintiff Vickey Pippins and 
Myrtle Jones are authorized to bring this cause of action and all other causes of action alleged 
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in this complaint on behalf of the estate of Moses Jones pursuant to the survival statutes, 
CCP Section 377.10 et seq." In addition, Mrs. Jones appears to be asserting the fifteenth 
cause of action for conversion and trespass to chattels on behalf of herself and Moses Jones. 
(See SAC ¶ 54.)  

Code of Civil Procedure § 377.32 provides: 

(a) The person who seeks to commence an action or proceeding 
or to continue a pending action or proceeding as the decedent’s 
successor in interest under this article, shall execute and file an 
affidavit or a declaration under penalty of perjury under the laws of 
this state stating all of the following: 

(1) The decedent’s name. 

(2) The date and place of the decedent’s death. 

(3) "No proceeding is now pending in California for administration 
of the decedent’s estate." 

(4) If the decedent’s estate was administered, a copy of the final 
order showing the distribution of the decedent’s cause of action to 
the successor in interest. 

(5) Either of the following, as appropriate, with facts in support 
thereof: 

(A) "The affiant or declarant is the decedent’s successor in interest 
(as defined in Section 377.11 of the California Code of Civil 
Procedure) and succeeds to the decedent’s interest in the action 
or proceeding." 

(B) "The affiant or declarant is authorized to act on behalf of the 
decedent’s successor in interest (as defined in Section 377.11 of 
the California Code of Civil Procedure) with respect to the 
decedent’s interest in the action or proceeding." 

(6) "No other person has a superior right to commence the action 
or proceeding or to be substituted for the decedent in the pending 
action or proceeding." 

(7) "The affiant or declarant affirms or declares under penalty of 
perjury under the laws of the State of California that the foregoing 
is true and correct." 

(b) Where more than one person executes the affidavit or 
declaration under this section, the statements required by 
subdivision (a) shall be modified as appropriate to reflect that fact. 

(c) A certified copy of the decedent’s death certificate shall be 
attached to the affidavit or declaration. 

(Code Civ. Proc. § 377.32.) 
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The Court observes that no declarations under the foregoing statute have been filed with the 
Court regarding any causes of action asserted by any of the Plaintiffs as successors in interest 
to Moses Jones under the survivor claim statutes. 

2. Standing to Assert Survivor Claims 
 

"A survivor claim is a claim asserted on behalf of the victim or decedent. [Citations omitted.] 
(Brenner v. Universal Health Services of Rancho Springs, Inc. (2017) 12 Cal.App.5th 589, 605.)  
Who is the "successor" to Moses Jones and therefore has the right to assert claims on his 
behalf under the survival statutes, Code of Civil Procedure § 377.10 et seq. depends on several 
facts, which are not clear from the record including whether Moses Jones intestate or whether 
he left a will or other estate planning documents disposing of his assets. If he died intestate, 
which is somewhat implied in the record, then the right to assert claims on his behalf depends 
on (a) whether his assets, including the residence located at 157 South 20th Street in Richmond 
("Richmond Property") and any causes of action being asserted in the SAC are community 
property of Moses Jones and Plaintiff Mrs. Myrtle Jones or whether any or all of them are 
separate property of Moses Jones.  

Code of Civil Procedure § 377.30 states that "A cause of action that survives the death of the 
person entitled to commence an action or proceeding passes to the decedent’s successor in 
interest,  . . . and an action may be commenced by the decedent’s personal representative or, 
if none, by the decedent’s successor in interest." (Code Civ. Proc. § 337.30.)  

The decedent's "successor in interest" is "the beneficiary of the decedent’s estate or other 
successor in interest who succeeds to a cause of action or to a particular item of the property 
that is the subject of a cause of action." (Code Civ. Proc. § 377.11.)  

The term "beneficiary of the decedent’s estate" is defined for purposes of these statutes to 
mean "If the decedent died without leaving a will, the sole person or all of the persons who 
succeed to a cause of action, or to a particular item of property that is the subject of a cause of 
action, under Sections 6401 and 6402 of the Probate Code . . . ." (Code Civ. Proc. § 377.10(b).) 

Probate Code §§ 6401 and 6402 describe the rules of succession where a person dies without 
leaving a will. Generally, under Probate Code § 6401, the surviving spouse, which in this case 
would be Mrs. Jones, is the person who succeeds to the community assets of a person dying 
intestate. Probate Code § 6402 addresses succession to assets that are not community 
property.  

Preliminarily, subject to the discussion at the CMC and potentially further factual development 
and briefing, it appears to the Court that if Moses Jones' only assets, including the Richmond 
Property, were community assets with his spouse Plaintiff Myrtle Jones, and if he died intestate, 
the successor in interest to the community assets and Moses Jones' community claims would 
be Plaintiff Myrtle Jones under Probate Code § 6401. If Moses Jones' interest in the Richmond 
Property was not a community property asset and/or if the claims being asserted on his behalf 
are his separate property, then other rules of intestate succession may apply and others may 
have standing to assert Moses Jones' claims under Probate Code § 6402 and the survival 
statutes cited above. 

Additional Case Management Issues 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/14/21 

 
 

- 26 - 

The Court also has concerns regarding the magnitude and scope of the issues raised in the 
litigation, the value of the Richmond Property, which is the primary asset subject to the disputed 
claims, and the attorneys' fees and costs the parties are incurring and will continue to incur in 
the litigation through its conclusion.  

The Court asks the parties to be prepared to address these issues by supplemental case 
management statements served and filed by 4 pm on 05/14/21, emailing a copy to Dept. 07. 
 

  

20.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS. WILLIAMS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JEREMY D. WILLIAMS 
* TENTATIVE RULING: * 
 
The hearing on the demurrer by defendant Mr. Williams to Plaintiffs' Second Amended 
Complaint is continued to 9:00 a.m. on May 21, 2021. 
 

  

21.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS. WILLIAMS 
HEARING ON MOTION TO COMPEL IME 
FILED BY JEREMY D. WILLIAMS 
* TENTATIVE RULING: * 
 
This motion is subject to Local Rule 3.301, requiring such disputes to be filed through the Court 
facilitator program. Defendant is required to pursue this motion in that manner. The motion is 
dropped to enable the Defendant to seek the relief needed as required. Further, the court notes 
the absence of a separate statement. 
  

  

22.  TIME:  9:00   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS. COUNTY OF CONTRA COSTA 
HEARING ON OSC RE: WHY PETITIONER SHOULD BE PERMITTED TO PROCEED WITH 
THIS PETITION AS A "JANE DOE" 
* TENTATIVE RULING: * 
 
Given the lack of any objection, the Plaintiff can proceed in this way, as long as there is no 
abuse of the legal process. In the event of any, the ruling will be reconsidered. 
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23.  TIME:  9:02   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO SCHEDULE A CASE MANAGEMENT CONFERENCE 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
A CMC is set for 6/3/21 at 8.30 a.m. 
 

  

24.  TIME: 10.15 a.m.   CASE#: MS21-0049 
CASE NAME: GEDDU VS. THE SHACK 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Trial dropped by Court. Case settled in Mediation. 
 

  

25.  TIME: 10:00 a.m.   CASE#: MSC21-00569 
CASE NAME: LOPEZ VS. FREEMAN 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
SET BY DEPT. 07 
* TENTATIVE RULING: * 
 
Continued to 6/04/21 at 9:00 a.m. by Stipulation. 
 

 

 


